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IN THE

United States Circnit Coort of Appeals

FOR THE NINTH CIRCUIT.

MORRIS ROCCIA,
]

Plaintiff in Error,

vs.

THE BLACK DIAMOND COAL MINING
COMPANY, (A Corporation.),

Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

Statement.

This is an action on the part of plaintiff in error, as

plaintiff below, for damages resulting" from personal in-

juries received b}' him while at work in defendant's

coal mine at Black Diamond, King County, Washington,



throug"h the lack of men and the lack of timbers, caus-

ing* a cave of the roof of the mine, which broug"ht down

a volume of g*as which exploded and injured the plaintiff.

The mine of the defendant in error is located in

what is called the Franklin or McKay Basin. It is a

sixty-one inch vein of coal with strata of coal above.

The accident occurred on what is termed the 6th level,

which is about 600 feet beneath the surface of the

g-round and 4960 feet in from entrance of mine. The

vein pitches into the ground on the average of about 30

deg"rees. The mine is operated on what is termed the

breast system; that is to say. after the g-ang-\vay is

driven a distance of about 25 to 30 feet a breast is driven

up into the coal 25 or 30 feet wide; then when the g'ang*-

way reaches another distance of about 25 or 30 feet an-

other breast of the same dimensions is driven up and the

the two breasts connected at distances of about 40 or 50

feet with cross-cuts. The breasts are numbered from

slope inward. The gfangway is the bottom of each

level. The air course was down throug'h No. 2 slope

until it reached the third level or gangway; thence along"

to the intake connecting- the third and fifth level; thence

down to the fifth level and along- the fifth level to the

chute connecting- the fifth level with the workmgs of the

sixth Ifvel; thence along- to the top f)f the Ijreasts and

pillars on the sixth level to the outward breast (No. 28)

down to the g-ang*way; along" the gangway to the electric
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slope and the different levels to the fan at the surface.

In the formation of the vein of coal, of course, it

was practically level. In the g-eologfical changes the

vein was caused to tip down into the earth and to bend

and to be broken, producing" faults, rolls, sinclines and

anticlines. A fault is where the vein has been broken

off and it comes suddenl}' up against a rock formation.

A roll is an upheaval of the floor of the vein; sometimes

it pinches the vein out. A siucline is a depression like

the hollow of the hand, and an anticline is the reverse.

In the viciiiity o!' a fault the formation is less hom-

ogeneous. Gases form readily because of this condition,

and sometimes requires a different method of mining.

Where the weakness of the roof becomes pronounced

near a fault the system should be changed from the

breast system to the chute system or more and better

timbers used to protect the roof from caving. (Rec. 48,

49, 50, 51-2-3, 54.)

Breast 28 was next to a fault. There were two

rolls in breast 28, one roll in breast 25, as indicated by

"the red lines on Exhibit "A," which is a profile of the

map drawn and produced by Mr. Symington, the de-

fendant's Mining Engineer, at the request of plaintiff.

The plaintiff is a coal miner by trade, had

worked for the defendant company since July, 1894, and
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the two years prior to the accident, as boss timberman.

He had charg"e of from one to four men and was under

the immediate supervision of the mine foreman, D. B.

Davis. It was his duty to timber the mine as it needed

timber and as directed by Davis. (Rec. 30.)

When the miners first be^^an driving- breast 25 the

roof showed indications of weakness and required tim-

bering closer up to the face of the working than the

other breasts. (Rec. 32 and 71). Breasts 27 and 28

showed the sams si^as from the start and as thev mined

up through. (Rec. 33aiid 43). There was a great tendency

to squeeze in those worked for some time before the ac-

cident. (Rec. 44.) For about 2 weeks before the acci-

dent Roccia noticed the weakness of the roof and re-

peatedly told Davis who told him to "Go on and do the

best he could." (Rec. 34.)

On the night before the accident the tendency to

squeeze, which produced a moaning sound, was so great

that the men left that portion of the mine (Rec. Gwyn
44-Pirpo 45.) On the morning of the 21st of February,

1900, Roccia went to work with Cline timbering in 28 at

about the place marked with the cross on the diagaara.

The tendency to cave was great. The noise produced

by this tendency was greater than usual. Roccia and Cline

talked about the danger. They were afraid of caves in

25, 27 and 28. (Rec. 34.) They concluded they had



better see the foreman Davis. About 8 o'clock Roccia

went up to see Davis to tell him about the dang-er. (Rec.

Roccia SI, Cline 43 ) He met Davis at the mouth of the

chute connecting- the fifth and sixth levels, at about let-

ter '"A" en the diagram. (Rec. 35.) Roccia told him

there was dang-er of squeezing- and that he could not

pr-otect the roof with the men and timbers he had and

that he needed more timbers in order to protect the roof

and make it safe. (Rec. 34). He says on this point at

record pag-e 41

:

"I told him—I went out to the chute and I saw the

light in the g-ang-way and that was D. B., and I said,

'Hello, is that you Davis?' and he said *Yes, and he said,

'What is the matter. Morris?' and I told him—I came to

the g-ang-way and stood there and talked to him

and I told him, 'This place is dangerous, you had better

come down and see it.' 'Is that so?' he said to me, and

I said 'yes' and he said. 'The best way I can do I will

g-o back and get some more men,' he said; he did not say

one or two or three or four— he said 'some more men'

—

that was what he said. And before I came away he told

me to ta]<e old man Davis down and so I did and I went

back to work and took the old man down there and we

starttd lo work there."

Roccia had intended to leave the mine if more men and

more timbers were not furnished him. He returned to his

place of work on tb.e reliance given him bv foreman
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Davis, that he would send more men and more timbers.

(Rec. 36.) He was gfone from his p^.ace of work ten or

fifteen minutes. (Rec. 34-5.) On his return he told

Cline that Davis promised them more men. (Rec. 43.)

He wanted to leave all the time after he went back but

relied on Davis sending" more men and more timbers so as

to make the place safe. (Rec. 37.) He never saw foreman

Davis after that. (Rec. 36.) The gas tester, Wojack,

who had the supervision of the ventilation, came down

through 28 one-half or three-quarters of an hour before

the accident, said nothing" except bid the time of day

(Rec. Roccia 37, Cline 43.) No men were sent to Roccia

except old man Davis, who was at work in 28. (Rec. id).

Koccia knew nothing- about the men leaving- that portion

of the mine the night before; knew nothing of the cave

and explosion before the accident. (Rec. 37.)

All the men worked in that portion of the mine with

open lamps. (Rec. 38.)

After Roccia went back to work a small cave occur-

ed in breast 25 and a small quantity of gas came down

into the breast and found its way in the air course just

as the timber packers, who packed timbers from the

chute connecting the fifth and sixth level to breast 28,

came along the air-way and their open lamps caused an

explosion, burning one of them. They returned, went

up to the fifth level and met foreman D.ivis and told him



about the explosion and cave and Davis took the burned

man out to the electric slope (marked "O" on diagram

)

and cared for him. (Rec. 45-6-7.) Davis directed the

uninjured man to return to breast 23 and timber. This

was about three-quarters to an hour before the accident

to Roccia. (Rec. 47.)

The company was driving" the gangway through the

rock fault and on the morning of the accident the miners

at work there noticed gas in the air; complained to the

gas tester, Wojack, about 9 or 9:30 o'clock and he fur-

nished them a safety lamp. (Rec. 48-9.) At about

10:15 o'clock a large cave occurred brought down a large

volume of gas, which went into the air current, carried

down upon the open lamps of Roccia, Davis and Cline at

work in 28, exploded and killed old man Davis, and hor-

ribly burned Roccia and Cline. (Rec. 49.)

When a roof commences to cave other caves are

likely to follow. That should be expected. (Rec. 52.)

That by proper timbering, which required more men and

more timbers, the accident would not have occurred.

(Rec. 42, 51.)

There is no contributory negligence alleged or

claimed. The defence is assumption of risk.
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Specification of Errors.

'
I.

The court erred in its refusal to o-ive instruction

number six on the part of plaintiff, which is as follows:

"I instruct you that if jou should iiud that there

was not a sufficient number of men furnished to properly

timber breasts 25-7-8 and keep the same from caving- in,

and that the plaintiff reported these facts to the mine

foreman and the mine foreman promised the plaintiff that

he would send more men to properly timber the said

breasts and upon this promise the plaintiff returned to

his place of work in breast 28, and if you should find

further that the dang-ers from caving" in or otherwise

known and apparent to the plaintiff were not so immi-

nent that a reasonable prudent and careful man would

not return to his place of work, and j'-ou should find that

after the plaintiff has returned to his place of work and

within a reasonable time which the defendant promised

he would send men, the plaintiff was not furnished a

sufficient number of men to properly protect the roof

from caving, a cave occurred and the injury suffered by

plaintiff, von will find for the jilaiuliff'." (.Inst, asked,

Rec. ?4, 1st Assig-nment of F/rrors. Rec. 97-8.)

II.

The court cnwl in instructing'- tlic jurv as follows,

to-wil:
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"If you iind from the evidence the facts to be as

contended for by the plaintiff then I instruct you that

this is the law in the situation as that; that the plaintiff

would have the rigfht to trust the foreman to carry out

his promise in good faith to furnish him timber and

furnish him sufificient men promptly to remedy the de-

fect and to make the mine safe, and upon relying- upon

that promise and -with the knowledge which he, himself,

has commu7iicated to theforeman, the plaintif, by goings

back to his place of work voluntarily, would be assum-

ing the extra hazard of the dayigers zuhich existed in his

oxun mind; that is, dangers which in his own mind he

knew, or believed to be imminent, and the defendant

would not be liable for an accident resulting: in his injury

from a dan^-er which he himself believed was imminent

and which he voluntarily exposed himself to unless that

danger was enhanced by a failure on the part of the

foreman to keep his promise to send materi-

als and men to his assistance promptly." (Instruc-

tions -Rec. 82; 2nd Assignment of Errors, Rec. 98.)

III.

The court erred in giving the following instruction,

to- wit:

''Thoug-h yoH should find thai the plamtijf gave

notice to the foreman that the roof of the mine in the

airzvav at breas;t 2S-7S leading to breast 28 zvas not safe.
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and liable to fall owing; to the insn^Hent titn^yjri ij" the

defendant would not be liable for 7tot strengthening- and

not adequately supporting the roof until it had reason-

able time and opportunity to do so, and if you believe

before such reasonable opportunity had been offered to

the defendant, the plaiyitiff voluntarily went back into

the mine and exposed himself to the dangers resulting

from the roof giving azvay, which he knexv or supposed

to be imminent, he cannot i ecovcr because he voluntarily

assum.ed the hazard, and this would more particularly

be the case if you find from the evidence that the plain-

tiff was the head timberman in that part of the mine

where that accident occurred, concerning zvhich he gave

notice, and that it was a part of the plaintiff's employ-

ment to place timbers and keep them in proper position.'"'

(Inst., Rec. 83—Assig-nment of Error, Rec. 99.)

IV.

The court erred in g^iviug- the following' instruction,

to-wit:

"Well, I don't know that I made that sufficiently

clear. It came in connection with another matter, bat

in reg-ard to that, gentlemen of the jur}', I will say

this: That the employer has a right to employ men to

do what is necessary to make a coal mine as safe as it

ca)i be made for the laborers and nii)iers at zi'ork in the

mine, and xvhen there is knozin to be a condiiion of un-
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safety the owner of the mine is not precluded from send,

ing" men into a -place of dang-er in order to remedy that

and to m%ke it safe; when it is necessary in order to

remedy a condition of insecurity the etnployer has the

rig-ht to contract xvith men to go and do what is neces'

sary, and the men who with knowledge of the -peculiar

danger except the employment are to be considered as

having assumed the extra risks^ (Inst., Rec. 91—As-

sig-nment of Error, Rec. 100.)

V.

The court erred in overruling* the motion for new

trial made on the part of the plaintiff and in refusing"

the plaintiff a new trial.

VI.

The court erred in rendering- judg-meut against the

plaintiff in said cause and in favor of the defendant for the

d'smissal of pliintiff's said case and for costs and dis-

bursements of said action.

Points and Authorities.

First:—Sufficiency of Workmen.

"The term 'appliances' of the business embraces not

only machinery, premises, and all the implements of ev-

ery kind used in and about the business but also the per-

sons employed to operate them; and the master must
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furnish a sufficient number of persons competent to

perform the labor safely; and when the failure to em-

ploy a sufficient number of hands to perform the partic-

ular service is the proximate cause of the injury the

master is liable unless the servant may fairly be said to

have assumed the risk incident thereto."

Woods Railway Law, Vol. 3, pag-e 1487.

Booth v. Ry., 73 N. Y. 38.

Johnson v. Water Company, (Wis.) 37 N. W. S^3.

So. Pac. v. Lafferty, 57 Fed. 536.

Bodie V. Ry. Co., 39 S. E. 715.

"Preparation must be made for those ex-

traordinary emergencies which, although they do

not frequently occur, are still known in com-

mon experience to be likely to occur occa-

sionally. Thus, in case of a sudden flood washing- away

a part of a railroad, the company must have men prompt-

ly stationed at points of danger, to warn servants who

are unconscious of it. If men enough are not previously

engaged, new ones should be instantly procured: or if

there is not time to do this, some part of the general

business must be suspended, so as to release a sufficient

number of men to attend to the new and more pressing-

pressing duty."

Shearman and Redfield Negligence, 5th Ed.

Vol. I.. Sec. 193.
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Second: —ASSUMPTION OF RiSK. PkOMISE of

Needed Help.

When the operator discovers a lack of meu or help

to safely perform the work assio^ued to him and reports

the same to the proper authority having the power to

furnish the men and he promises to furnish the men in

order that the work may be properly done and the oper-

ator returns to work on that promise, or is induced to

remain in his position by assurances that the men will

be furnished, or by a reasonable expectation that the

compan}' will perform its duty in this respect the as-

sumption of the risk or dangler resulting- thereby is

chang-ed from the operator to the employer for at least

that period of time which would not preclude all reason-

able expectation that the promise might be kept.

Shearman and Redfield Neg., 5th Ed. Sec. 215.

Cooley on Torts, 661.

Hough V. T. P. Ry., 100 U. S. 2)2. '

Quoting and adopting Sec. 215, Shearman and Red-

field Neg.

Thorp V. M. P. Ry. (Mo.) 2 S. W., 3. Lack of

men, following Shearman and Redfield Neg.

Homestead Mining Co. v. Fallerton, 67 Fed. 923.

Dells Lumber Co., v. Erickson, 80 Fed. 257.

Carriage Works v. Potter (Ind.) 53 N. E. 465.

Bodie v. Rv. fS. C ) 39 S. E. 715. Lack of Men.
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Swensen v. Bender, 114 Fed. 7.

Crocker v. Pac. Lounge and Mattress Co Pac.

Wash.

Third:—KNOWLEDGE OF DANGERS. WORKMEN AND

Operator.

(a). The dangers and defects in a mine that, to the

e3'e of the operator or foreman portend unnecessary and

unreasonable risks and danger mav have no such signific-

ance to the laborer or miner who has not the knowledge

and experience which the operator must have in the opera-

tion of his mine.

U. P Ry. V. Jarvi, 53 Fed. 65.

(6). It is negligence for the employer to send a

workman into a place of danger which danger the em-

ployer knew, or by reasonable care and inspection should

have known, and, as in law it was his duty to know,

without first fully acquainting the w(>rkraen of the dan-

gers and risks of the place he wishes to send him.

Shearman and Redfield Neg., Sec. 203 and cases

cited.

N. W. Fuel Co. v. Donaldson, 57 Fed. 915.

N. P. Ry. v. Mato. 12 Sup. Ct. 740.

Deserent v. Coal & Ry. Co., 20 Sup. C. 967.

(r). It is error to instruct upon a point not in evi-

dence.

T. P. Rv. v. Ludlum. 52 Fed. 94.
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Cohn V. Chicage St. R. 60 Fed. 698.

Ry. V. Blessing^, 67 Fed. 277.

Ry. V. McDuffy, 79 Fed. 934.

Weiss V. B. Iron Co., 88 Fed. 23.

Argument.

The propositions of law in this case are clear-cut

and require but little argument. The court below ad-

mitted the position of the plaintiff as far as the factg

were concerned but took a diametrically opposite view of

the law. The main charg-e in the complaint is that the

company neglected to furnish a sufficient number of men

for Roccia to perform the work assigned to him. That

this condition existed for about two weeks before the ac-

cident, and he repeatedly told the foreman, D. B. Davis,

to whom he looked for more men and was requested to

proceed and do the best he could with the men furnish'

ed. He obeyed, as was his duty, until the morning of

the accident, when the dangers became so prominent and

his help so insufficient that he went to the foreman and

urgently requested more men that he might

protect himself, as well as the mine. The fore-

man assured him that he would send him more men,

and on this assurance Roccia went back to his place

of work and expected constantly, up to the time of the

accident, that more men would come into him to perform

the work. He remained there upon this assurance given
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by the foreman. This position is admitted by the court

below, but the court toH the jury that under those cir-

cumstances, because Roccla knew of the lack of men and

the dang-ers from the lack of men, that he thereby as-

sumed the risks, even if he had complained and had been

assured of a sufficient number of men. This, plainly'

was error. The law is settled upon this proposition and

needs no further argfument, I take it, than the quotation

from one or two authorities.

Sherman and Redfield Neg-ligence, Sec. 215, says:

"There is no longer any doubt that where a master

expressly promised to repair a defect, the servant docs

not assume the risk of an injury cause! th.-reby, within

such a period of time, after the promise, as would be

reasonably allowed for its performance, or indeed within

any period which would not preclude all reasonable ex-

pectations that the promise ni-ght be kept. And the

same principle applies to a case where the master promi'

ses to a servant to discharge an incompetent fellow ser-

vant, but fails to do so, and the former servant is there-

by injured, or where a servant, apprehending a particu-

lar danger, makes it known to the master who assures

him that he will provide against it. Nor, indeed, is any

express promise or assurance from themaster necessary.

It is sufficient that tiic servant may i-casonably infer

that the matter will be attended to."
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Cooley on Torts, 661, says:

**It is also neg-lig-ence for which the master may be

held responsible, if knowing" of any peril which is known

to the servant also, he fails to remove it in accordance

with assurances made by him to the servant that he will

do so. This case may also be planted on contracts, but

it is by no means essential to do so. If the servant,

having" the rig"ht to abandon the service, because it is

dangerous refrains from doing" so, in consequence of as-

surance that the dang-ers shall be removed the duty to

remove the danger is manifest and imperative, and the

master is not in the exercise of ordinary care, unless or

until he makes his assurance good. Moreover the as-

surances remove all ground for the argument that the

servant by continuing the employment, engages to as-

sume its risks. So far as the particular peril is con-

cerned the implication of law is rebutted by the giving

and accepting of the assurance; for nothing is plainer or

more reasonable than that parties may and should,

where practicable, come to an understanding between

themselves regarding" matters of this nature."

These propositions have been recognized in the

Swensen case by this Honorable Court. It is also the

rule in the state of Washington as recently decided in

the case of Crooker v. Pacific lyounge and Mattress

Company, not yet reported.

Under the instructions as given on this proposition the
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jur}' could not have returned a verdict other than it did.

There is no question but what there was a lack of men;

no question but R >ccia knew it; no question but what he

complained, and, as contended by plaintiff, was assured

of more men; that he returned into his working- place

upon this assurance.

Then the instructions g^iven by the court herein

complained of upon the assumption of risk made it the

duty of the jury to return a verdict for the defendant.

All of the questions as to the duty of the company to

notify Roccia after the first explosion when it had full

knowledge of the dang-er, and which was unknown to

Roccia and his companions, were eliminated from their

consideration by the court's instructions upon this point.

But the court stated orall}' upon the arg"ument of

the motion for new trial, and it ma}' be contended for by

defendant in error, that Roccia's duty was to timber the

mine in order to make it safe for other men, and that he

who is sent into a place of danger to make it safe and is

injured by the dang-ers which he is tr3'ing- to prevent as-

sumes the dang-er.

This is law everywhere, but when a workman is

sent into a place of dang"er with a defective tool or the

lack of men or defective appliances to make the place

safe and is injured, not from the inherent dang"ers but

from defective tools, or lack of men. then he is injured
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through the neglig-ettce of the compauy and not from the

dangers which he is employed to remedy. The distinc-

tion is clear in this case. If Roccia had had enough men

and timbers to properly timber the mine and in the per-

formance of his work a cave occurred, gas came down and

exploded and he wa& burnt then he would have assumed

the dangers under his contract of employment, for he

would not have been injured through the negligence of

company, But, in this case, the injury was the result

of the negligence of the company, it was through its

negligence in failing to furnish him proper appliances

—

labor— to safely perform his work.

This case invokes the principle that a workman nev-

er assumes the risks and dangers of the negligence of

of the employer only when known and when he is assur-

ed that the negligence will not continue, and is induced

to continue his work on the assurance that the negligence

will continue no longer than possible, then his employer

assumes the risk from the time of the promise, and if

injury occurs must stand the consequences,

Roccia's complaint was the negligence of the com-

pauy in not furnishing him necessary help to properly

protect the roof of the mine. That he complained and

was lulled into a feeling of security by the foreman's

promise to do his duty as the law imposes. But for this

assurance he would have left the mine and would not be

a sufferer to-dav.



22

Upon the third point raised herein which goes to the

instruction under the fourth assig-nment of errors it was

clearly error for the court to give the same as asked by

defendant. The evidence in this case shows, with-

out doubt, that Roccia did not know of the impendinS"

danger that awaited him. That the company knew, or

by reasonable inspection and care should have known,

when they allowed him to go to work on the morning of

the 21st day of February, as the place had been showing

signs of caving for a long time. Men had gone out of

the mine>the night before, which Roccia did not know and

the company did, and it was their duty, under such

emergencies to have notified Roccia of the condition and

dangers that awaited him. It will not do to say, that

under the facts as shown in this case, "that the employ-

er has a right to employ men to do what is necessary to

make a coal mine as safe as it can be made for the labor-

ers and miners at work in the mine, and when there is

known to be a condition of unsafety the owner of mine

is not precluded from sending men into the place of dan-

ger in order to remedy that and to make it safe."

The latter part of that instruction doe? not cure the

instruction, because it no where appears that Roccia had

"knowledge of the danger" that finally overtook him.

If that was the rule of law life would" be of less value

than property. It is the duty of the employer to first

protect life, then property, and protect both in all emer-
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gencies possible. The employer can not hire a man to

go into a caving^ mine without instructing- him fully as to

those conditions and dangers. The evidence clearly

shows that Roccia had been apprised of the dangers

then apparent to the operator, he would not have re-

turned to work. The more imminent the danger

known to the employer the more complete should his in-

structions be to the workmen he wishes to employ in the

dangerous place. That is according to those familiar rules

of law that negligence is a relative term and care de-

pended upon the risks to be run, and when the risks arc-

great the care imposed upon the company is likewicse

great.

Under the law governing this case, there can be no

doubt but that the court erred in refusing the sixth in-

struction asked on the part of the plaintiff and giving

the instructions herein quoted; in refusing a new trial

and rendering a judgment against the defendant.

Respectfully submitted.

GOVNOR TEATS,
Attorney for Plaintiff in Error.




